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('cf)
sta #Rt fain I
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Arising out of Order-In-Original No. AHM-CEX-003-REASSIGNED-AC-RRK-23-2022-23

(s-) dated 15.03.2023 passed by the Assistant Commissioner, CGST, Division-Himmatnagar,

Gandhinagar Commissionerate
'

7 4)aaf #T .,-p:r 31h: tfcfT 1 M/s Ramchandra Bhanverlal Joshi, Plot No. 101/1/1-8,
(=er) Name and Address of the

Appellant
Sector-28, Gandhinagar, Gujarat-382028

R& rRz sf-sr a sits spaqr? at azsarr ah #fanf@fa ftaaTg +I;7
srfe#trRt sft rrartawr rearra# rmrz, #arfR tastar hf«agtmar el
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) aft swrar gra zf@fr, 1994 clTT" mu 3fclqR7 aarz mgmtapits arr <ITT"

5q-.ntT a qr cgh siafaterr near zrfa, +taar, fa +iarz, saPT,
tuft if, s#ta{trra, iaf, &fact 11ooo 1 <ITT" clTT"~~:-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(m) 4fma Rt.gf a mrrk t sa ft z1Rt qr ir fa#Rt sosr zr a 4tar iq flt
#sett aszr ?snta zu mm@ii, aftsrrt qr +wet Ratzz fh4 nta
a fat vsrrztmR4f atr s&zi

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to ap.d'f~;;·~d~l;n~ the course
of processing of the goods in a warehouse or in storage Vfi<Y~r,~r:·~~-7·, ..f , ~ry or in a
warehouse. 2'$ j- ,s»

t, T •¥ lsi: ±» en
\. > • ~ .. , • ., ,f:i? .,,.:}
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("©") sq harz fft rgr7gr f.-14Yfcta liffi tR <rr liffi % fclf.-ll-lY0 1 if~~~ liffi tR
5arr grahRazmuRmah atzft zrgrv?gr fufR@a ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) sifarsatRt surer g«an rana fu sit sq€l hfez tr cln"&?sit rr?er sit sr
errufr a a(fmn sgmm, sft a rr -crrftcr atqrTata it fa srf@fa( 2J 1998
enrr 109 errga fz ·gz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~~~ (arfu;r) f.-14l-li*4t 2001 %frl,:p:r 9 %~ fclf.-lfct~ ffl~~-8 if <fr
'S!fct;:rr if, fflcf 31R!IT % 'Sffcr 31R!IT fflcf~ ~~ +ITTf % 41a<~~-3ITT."!IT ~ arfu;r 3ITT."!IT cln" <TT-<TT
4fail a arr sfa sea Pk mr alR@ql sk arr arars m er ff@# atcrmr mu 35-~ if
f.:tmftcr 'Cfi1" h# gnat hah arret-6 tar Rt 'Sffcr m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@sasea h rrsz iaraq4 arrst qr3at mm gtat s@ 200/-#rat ft
srg sit; srzi iaqa ua arasarrzt at 1000/- Rtfrat Rt wnrgl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flat gt«a, a£trstargasvi tara aRlr +raf@ear k #fa sf:
Appeal to Custom, Excise, & Service Tax Appellate Tribun!31.

(1) hr#trsrar gr«a zf@2f1, 1944 ftu35-0/35-z h siaif:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) -a'tiiRtf©a qf{-&&c;: if ~ ~ % ;m;rm Rt srta, sf a flu gen, at
star gr«a vi hara zfl rnnf@aw (fez) Rtfr eflr ff#r, z7arr if 2nd liffif,

ist§l-ll~"I ~,~, fi'\'UTvfllR, <$l'Q_l-lc;.listlc;.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule· 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be acc~~gmfe<r." ;bJI a fee of. En, '$
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of du ~,,1ena1.. ~-}lJ~and /
refund is upto 5 Lac, 5 Lac to 50 Lac and_ above 50 Lac re$gif3ssgora.
crossed bank draft m favour of Asstt. Registar of a brancJ\.{fany.unommlabv·· ublic\ . "\ .,__. ) / ~ ;f·-· °



sector bank of the place where the bench of any nominate public sector ban~ of the
place where the bench of the Tribunal is situated.

(3) zf@zsari a& qasii ararr garz at r@ta rr sir % frRt mrar3rj
mfr wnrr arf@u s ar az {@ m feli" mm i:mt ffl tm % fu(; ,:i-~~

~<ITT" "((<Ii~m~~<ITT" "((<Ii~~ ';iffcff i I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding-the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rzna gr«a sf@fr 1970 z sf@a Rt zgfl -1 a siafa fluff fugar
~m~3ITT." !IT ,:i-~ f.:tuITT~ % 3ITT." !IT if ir~ clTT' "((<Ii~~ 6 .50 # #T T141q

a feme «mt gtar arRe 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zst if@laa#rRirwr at R4+TT clTT' arr:: m etanaf fhur star ? st flt
gr«ca, h{tr3arr gasqiataRrrnatf@raw (a[fa f@en)RI, 1982 if frrttcr t:1

Attention in invited to the rules covering these and other- related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) 'B11TT gra,4tsnaagreen viarafr znnf@ear (Rrez) lf<!i ma- 3Tflm %~
iifir (Demand) vs (Penalty) cpT 10% 'Tf \5flTT #at afarf 2 graif, s@mar Ia \lflTT
10#ts (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

aftsra ga sitat ah siafa, grR@agtacr ft 1-!W (Duty Demanded) I

(1) is (Section) llD %cf@"f.:tmftcn:rfu:
(2l twn <Tmfme Th"ITT clTT' u-fu,:r:
(3) be h#fezfut#R 6 hag«rf?rt

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) W 3ITT." !lf % #fa zrfr f@law ?kqr sgi grca rzrar sea znr awz e cl IRa °@" err lTT<f fcln; 'lTl;
!{rl>% 10% WfcTT'1 "CR 3TR~~~ fcl cl IRa °@" cfGf~ % 10% WfclTrf "CR clTT' ~rHfefl~ t:1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and e:t1-'alt,¥;ai;~e;::in dispute,
or penalty, where penalty alone is in dispute." 3$ts%%.,,Ni,jte " ii#\
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F. No. GAPPL/COM/STP/2327/2023

3r 41fz 3I?e/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Ramchandra Bhanverlal Joshi, Plot

No. 101/1/1-8, Sector-28, Gandhinagar, Gujarat-382028 [hereinafter referred to as

"the appellant"] against Order in Original No. AHM-CEX-003-REASSIGNED-AC

RRK-23-2022-23 dated 15.03.2023 [hereinafter referred to as "the impugned order"]

passed by the Assistant Commissioner, CGST, Division-Himmatnagar, Gandhinagar

Commissionerate [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were registered under

Service Tax No. AFEPJ0758HSD001 and engaged in providing of 'Mandap Keeper

Service' and 'Outdoor Catering Service'. As per infonnation received from Income

Tax Department, it was observed by the jurisdictional officer that during the period

F.Y. 2015-16 & F.Y. 2016-17, the appellant had earned substantial service income

but they had not filed Service Tax Return. Accordingly, in order to verify the said

discrepancy, the jurisdictional Office issued letter dated 06.07.2020 to the appellant

calling for the details of services provided during the period. However, they didn't

submit any reply. The jurisdictional officers considering the services provided by the

appellant during the relevant period as taxable under Section 65 B (44) of the Finance

Act, 1994 determined the Service Tax liability on the basis of differential value

between the value of 'Sales of Services' under Sales/Gross Receipts from Services

(Value from ITR)/Form 26AS and ST-3 Returns, as details below:

Sr. Details Year 2015-16 Year 2016-17
No. (in Rs.) (in Rs.)

@14.5% @15%

1. Total Income as per ITR-5 / 26AS 18,07,635/ 30,30,087/-

2. Income on which Service Tax paid 0/- 0/-

3. Difference ofvalue (Sr. No. 1-2) 18,07,635/ 30,30,087/-

4. Service Tax along with Cess 2,62,107/- 4,54,513/-
Grand Total Rs. 7,16,620/

3. The appellant was issued Show Cause Notice No. V/04

108/O&A/SCN/Ramchandra/20-21 dated 11.08.2020 (in short SCN) proposing to

demand and recover Service Tax amounting to Rs.7,16,620/- under proviso to Section

73 (1) of Finance Act, 1994 along with interest under Section 75 of the Act. The

SCN also proposed imposition of penalty under Section 76, Section 77(2), 77(3)(c)

and Section 78 ofthe Finance Act, 1994.
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F. No. GAPPL/COM/STPD2327/2023

4. The said SCN was adjudicated ex-parte vide the impugned order wherein :

• Service Tax demand of Rs.7,16,620/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 7 5 of the Finance Act,

1994.
• Penalty of Rs.7,16,620/- was imposed under Section 78 (1) of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

• Penalty of Rs.10,000/- or Rs. 200/- for every day during which such failure

continue, whichever is higher, was imposed under Section 77(l)(c) of the

Finance Act, 1994.
• Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance

Act, 1994.

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

► The appellant submitted that they have received SCN dated 11.08.2020

mentioning that they have not paid Service Tax for the F.Y. 2015-16 & 2016-17.

They have replied to SCN through mail on 15-09-2020 along with supporting

documents i.e. Copy ofNotice, ITR, Profit and Loss Account, Balance Sheet &

Form 26 AS. After that, they have received the impugned order on 17-03-2023

stating that they are in business of activity of mandap keeper service and outdoor

catering service and their registration number is AFEPJ0758HD$001 and as

they have not replied to SCN, they have ordered to pay amount of tax penalty

and interest. Para no. 3 of the impugned order stated that noticee had mis

declared/suppressed the gross value of service provided in service tax return. As

they informed, they registered with service tax department in May 2017. They

have already filled ITR and they had neither mis-declared suppressed their

receipt/sales.

► They further stated that as per Para 15 of the impugned order, Service Tax is

calculated without giving effect of abatement. They have already submitted their

financial statements that their income was from catering business. As per

Service Tax law 40% abatement is to be applied for catering business and even

though all information given to authority has calculated tax at full rate without

Page 5 of 7
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F. No. GAPPL/COM/STP/2327/2023

giving effect of abatement. They requested to allow them to pay applicable

Service Tax after abatement.

6. Personal Hearing in the case was held on 25.10.2023. Shri Ramesh P. Pujara,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the contents· of the written submission and requested to allow their appeal.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal

hearing, the impugned order· passed by the adjudicating authority and other case

records. The issue before me for decision in the present appeal is whether the demand

of service tax amounting to Rs.7,16,620/- confirmed under proviso to Section 73 (1)

of Finance Act, 1994 alongwith interest, · and penalties vide the impugned order

passed by the adjudicating authority in the facts and circumstances of the case is legal

and proper or otherwise. The demand pertains to the period F.Y. 2015-16 & FY.

2016-17.

8. I find that the appellant claimed that they were engaged in providing the

taxable service under the category of 'Catering Service'. On going through the Para

10 of the impugned order, I find that the matter has been decided ex-parte and the

appellant had submitted their financial records via mail but the adjudicating authority

had not considered in impugned order. They are willing to pay the applicable Service

Tax on Catering Service after abatement. At the appellate stage, the appellant have

submitted their financial records i.e. Balance Sheet, Profit & Loss Ale, ITR-V, Form

26AS for the F.Y. 2015-16 & FY. 2016-17. Their submissions are insufficient to

reflect the sort of catering services they provided and the identities of the service

beneficiaries, since they didn't provide copy of the contract, invoices, or

reconciliation statement.

9. · Considering the facts of the case as discussed herein above and in the interest

of justice, I am of the considered view that the case is required to be remanded back

to the adjudicating authority so that they can evaluate the appellant's claim following

their submission and decide the case afresh accordingly.

10. I, therefore, set aside the impugned order and remand ,.,.t}~i'aq~,.pack to the

adjudicating authority for de-novo adjudication. The adj(6{-~;fni':-..~_;i;;1:;.__~i-- ~ should.± ·s aEg Was laPly•='y8
o ;ae" '
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F.No. GAPPL/COM/STP/2327/2023

consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles ofnatural justice.

11. zft #aftrafRt&afta Rqzrt 5qt adafarmar&]
The appeal filed by the appellant stands disposed of in above terms.
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By REGD/SPEED POST AID

To,
Mis Ramchandra Bhanverlal Joshi,
PlotNo. 101/1/1-8, Sector-28,
Gandhinagar, Gujarat-382028.

Copy to:
1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar Commissionerate.

3. The Assistant Commissioner, CGST & CEX, Division - Gandhinagar,

Gandhinagar Commissionerate.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

-5, Guard file.

6. PA File.
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