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Date of issue _

Arising out of Order-In-Original No. AHM-CEX-003-REASSIGNED-AC-RRK-23-2022-23
() | dated 15.08.2023 passed by the Assistant Commissioner, CGST, Division-Himmatnagar,
Gandhinagar Commissionerate

arefyereRat T AT ST T / M/s Ramchandra Bhanverlal Joshi, Plot No. 101/1/1-8,
(&) | Name and Address of the

Appellant : Sector-28, Gandhinagar, Gujarat-382028
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

~ application, as the one may be against such order, to the appropriate authority in the
following way. .

T IR HT [T SEH:-

Revision application to Government of India:

(1) ﬁwmaﬁaﬁﬁw,lg%ﬁmméﬁmwm%ﬁﬁ@ﬁmﬁ

ST-ETTRT 35 T T F S GRS e Aefi |, ST W, B HeTer, e [,
' aﬁaﬁ#ﬁﬂ,eﬁﬁéﬁvm,wm,ﬁﬁwﬁ:110001ﬁra?raﬁ3ra1%q:-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() wﬁwﬁaﬁ%mﬁw@gﬁmaﬁ@rmﬁmmmmﬁmw
m%@mﬁm%aﬁ@mﬁﬁ,m%ﬁwmwﬁﬁa{%ﬁmﬁﬁ
a7 FoRet ST & B 7o Y TR 3 S gE g

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to apdf,ﬁer dﬁ%ngi the course
of processing of the goods in a warehouse or in storage w. el} Srin <5 45
warehouse. 3
¥
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@  af go = A 6y AT 9 ¥ aTeR (ArTer AT s ) Rt B @ A gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ' ' :

=) stFRrer ST BT ST Q[ S AT ¥ o o S iRk wrew o w8 ok A v s 5@
OTRT T RIH % qarias TgRh, arfier ¥ g UTRS a7 99T 9T a7 91w ¥ & afgf[ee (7 2) 1998
g7 109 BT Agws g TN :

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '

(2) ¥ SeTe o (erdtw) Ferare, 2001 ¥ Fum 9 ¥ siavia RFRRE yo= dear 3e-8 § &
vt F, YT amer ¥ w4 oy I Rette § i A F sfacge-aney O enfie sreer A QA
SR ¥ arer ST e T ST TG SEE €T @rar § 5 ged ot F efata gy 35-% #
gt 6 3 ST F Fag % 91 SeR-6 = H qid o T =Ry

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) AR ST 3 T STt S T T T S 41 S AT ST 200/ I Gar 6
ST i STE} SeER T T ArE & SATeT /1 a¥ 1000/ - F I G i S

The revision application shall be accompaniéd by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

T o, Sea T STTET Qe Od 9aT X srdfielt =rmarfener & wid sefien-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ¥y SeTe Yo Afifaw, 1944 Y =T 35-41/35-% & faia-
" Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwfaE TReeg § 9qTg FEER F eerar S adi, FfET F ATAS | T e, Il
WQ@@WWW(%)%W'WW, AZHRTATE | 2nd HTEAT,
AEHTET ST, srg<aT, MU, JgHaEra-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accomy gn{g’:éﬁ by~a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of dmf_1 Z\ RN
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac r ﬁ :tiv =in. th
crossed bank draft in favour of Asstt. Registar of a branchi ”ofen &hojhh})ggé ublic
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Wﬁﬁmﬁ&rﬁaﬁéwaﬁaﬁzﬁrw%ﬂ@m%ﬁrmwmﬂ%mtﬁﬂmWw«i‘rﬁ
@Tﬁﬁmwaﬁqsﬂaw%gﬁgqaﬁﬁﬁﬁmqﬁm%ﬁ%%mwmﬁwﬁaﬁﬂw
Wﬁ@mm#ﬁwmﬁ@aﬁw%mw%l

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e e diamaE 1970 o7 dEEd B aggEr -1 ¥ it Myt e AR S
aﬁﬁm{mﬂ%ﬂmﬂﬁwﬁrﬁﬁmqﬁmﬁ%ﬁaﬁﬂﬁﬁmﬁwmﬁ 6.50 ¥ T AT
g T @ AT =gy | ‘

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled—l item of the court fee Act, 1975 as amended.

(5) ﬁmmﬁwﬁﬁﬁﬁﬁwmaﬁﬁwﬁﬁaﬂﬁﬁﬁmmﬁﬂﬁmwiﬂw
QW,WWQWQETWWW(W%) sy, 1982 § AT 7

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) YW gL, e SeuTaT QU Qe e e (Rrete) @ i srftelt 3 AT
¥ FdermiT (Demand) T& & (Penalty) T 10% T ST AT AT g, STTereRaH IA ST
10 7 TIC &) (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

el SIS e A FATHR 3 Sl QTR RIT shded St /T (Duty Demanded)!
(1) @< (Section) 11D ¥ qga RaifRa iy
(2) o e Ade Hise B TR,
(3) Frie wRe Mowt ¥ e 6 % agg T T

o e i arfer 2 g o ) e g el e v 3 o g o e
T Bl ,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). ’

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) = amount of erroneous Cenvat Credit taken;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Wuﬁ&r%ﬁﬁﬂmf@mﬂr%ﬁwaaﬁleaﬁawseﬁﬁ'mmﬁarrﬁaiﬁﬁfm%qw
qreh & 10% Wmaﬂtaﬁmmﬁaﬁa@wm% 10% ST < Y ST HHell g1
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penaltgrﬁar‘é;mﬁ dispute,
: . . Ay Sl
or penalty, where penalty alone is in dispute.” i/gg sk
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F. No. GAPPL/COM/STP/2327/2023

R 32/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Ramchandra Bhanverlal Joshi, Plot
No. 101/1/1-8, Sector-28, Gandhinagar, Gujarat-382028 [hereinafter referred to as

“the appellant”] against Order in Original No. AHM-CEX-003-REASSIGNED- AC—‘

RRK-23-2022-23 dated 15.03.2023 [hereinafter referred to as “the impugned order”]
-passed by the Assistant Commis_sioner, CGST, Division-Himmatnagar, Gandhinagar

Commissionerate [hereinafter referred to as “the adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were registered under
Service Tax No. AFEPJ 0758HSD001 and engaged in providing of ‘Mandap Keepel
Service’” and ‘Outdoor Catering Service’. As per information received from Income
Tax Department, it was observed by the jurisdictional officer that during the period
F.Y. 2015-16 & E.Y. 2016-17, the appellant had earned substantial service income
but they had not filed Service Tax Return. Accordingly, in order to verify the said
discrepancy, the jurisdictional Office issued letter dated 06.07.2020 to the appellant
calling for the details of services provided during the périod. However, they didn’t
submit any reply. The jurisdictional officers considering the services provided by the
appellant during the relevant period as taxable under Section 65 B (44) of the Finance
Act, 1994 determined the Service Tax liability on the basis of differential value
between the valué of ‘Sales of Services’ under Sales/Gross Receipts from Services

(Value from ITR)/Form 26AS and ST-3 Returns, as details below :

Year 2016-17

Sr. Details Year 2015-16

No. (in Rs.) (inRs.)
@14.5% @15%

1 Total Income as per ITR-5/ 26AS 18,07,635/ 30,30,087/-

2. | Income on which Service Tax paid 0/- 0/-

3. | Difference of value (Sr. No. 1-2) 18,07,635/ 30,30,087/-

4 Service Tax along with Cess 2,62,107/- 4,54,513/-

Grand Total Rs. 7,16,620/-

3. The appellant was issued Show Cause Notice No. V/04-
108/0&A/SCN/Ramchandra/20-21 dated 11.08.2020 (in short SCN) proposing to
demand and recover Service Tax amounting to Rs.7,16,620/- under proviso to Section
73 '(1) of Finance Act, 1994 along with interest under Section 75 of the Act. The
SCN also proposed imposition of penalty under Section 76, Section 77(2), 77(3)(c)
and Section 78 of the Finance Act, 1994. .
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F No. GAPPL/COM/STP/2327/2023

4. The said SCN was adjudicated ex-parte vide the impugned order wherein :

¢ Service Tax demand of Rs.7,16,620/- was confirmed under Section 73(1) of
the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,
1994, | |

e Penalty of Rs.7,16,620/- was imposed under Section 78 (1) of the Finance
Act,1994 with option for redqced penalty in terms of clause (ii). |

e Penalty of Rs.10,000/- or Rs. 200/~ for every day during which such failure
continue, whichever is higher, was imposed under Section 77(1)(c) of the
Finance Act, 1994.

o Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance
Act,1994. |

5.  Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant submitted that they have received SCN dated 11.08.2020
mentioning that they have not paid Service Tax for the F.Y. 2015-16 & 2016-17.
They have replied to SCN through mail on 15-09-2020 along with supporting
documents i.e. Copy of Notice, ITR, Profit and Loss Account, Balance Sheet &
Form 26 AS. After that, they have received the impugned order on 17-03-2023
stating that they are ‘1 business of activity of mandap keeper service and outdoor
catering service and their regiétration number is AFEPJ0758HDS001 and as

they have not replied to SCN, they have. ordered to pay amount of tax penalty
‘and interest. Para no. 3 of the impugned order, stated that noticee had mis-
declared/suppressed the gross value of service provided in service tax return. As
they informed, they registered with service tax department in May 2017. They.
have already filled ITR and they had neither mis—declared suppressed their

receipt/sales.

»  They further stated that as per Para 15 of the impugned order, Service Tax is
calculated without giving effect of abatement. They have already submitted their
financial statements that their income was from catering business. As per
Service Tax law 40% abatement is to be applied for catering business and even

though all information given to authority has calculated tax at full rate without
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F. No. GAPPL/COM/STP/2327/2023

giving effect of abatement. They requested to allow them to pay applicable

Service Tax after abatement.

6.  Personal Hearing in the case was held on 25.10.2023. Shri Ramesh P. Pujara,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the contents of the written submission and requested to allow their appeal.

7. 1 have carefully gone throﬁgh the facts of the case available on record, grounds
of appeal in the appeal memorandum, oral submissions made during personal
hearing, the impugned order- passed by the adjudicating authority and other case
records. The issue before me for decision in the ‘present appeal is whether the demand
‘of service tax amounting to Rs.7,16,620/- confirmed under proviso to Section 73 (1)
of Finance Act, 1994 alongwith interest, and penalties vide the impugned order
passed by the adjudicating authority in the facts and circumstances of the case is legal
and proper or otherwiseb. The demand pertains to the period F.Y. 2015-16 & F.Y.
2016-17. |

8. 1 find that the appellant claimed that they were engaged in providing the
taxable service under the category of ‘Catefing Service’. On going through the Para

10 of the impugned 01der I find that the matter has been decided ex-parte and the

appellant had submltted their financial records via mail but the adjudicating authority

had not considered in impugned order. They are w1111ng to pay the applicable Service
Tax on Catering Service after abatement. At the appellate stage, the appellant have
submitted their financial récords i.e. Balance Sheet, Profit & Loss A/c, ITR-V, Form
26AS for the F.Y. 2015-16 & F.Y. 2016-17. Their submissions are insufficient to
reflect the sort of catering services they provided and the identities of the service
beneficiaries, since they didn’t provide cdpy of the contract, invoices, or

reconciliation statement.

9. - Considering the facts of thé case as discussed herein above and in the interest
of justice, I am of the considered view that the case is required to be remanded back
to the adjudicating authority so that théy can evaluate the appellant’s claim following
their submission and decide the case afresh accordingly.

10. I, therefore, set aside the impugned order and lemand th’éffnﬁﬁez\ back to the

g acw.. T,

adJud1cat1ng authority for de-novo adjudication. The adJL( ie
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consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles of natural justice.

11. Wﬁﬁmﬁﬁﬁmmﬁmmaﬁ%%ﬁmw%l
The appeal filed by the appellant stands disposed of in above terms.
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By REGD/SPEED POST A/D
To,
M/s Ramchandra Bhanverlal Joshi,

Plot No. 101/1/1-8, Sector-28,
Gandhinagar, Gujarat-382028.

Copy to:
1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise, Gandhinagar Commissionerate.
3.  The Assistant Commissioner, CGST & CEX; Division — Gandhinagar,
Gandhinagar Commissionerate:

4.  The Superintendent (Systems), CGRT, Appéals, Ahmedabad, for publication of

OIA on website.
=5 Guard file.

6. PAFile.
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